I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

I N RE:
RALPH & DEBORAH MORGAN
Debt ors.
VI VI AN GAI NES,
Debt or .

ROBERT FLOYD & SUSAN CHONG
REUSS,

Debt ors.
CARL & YVONNE GAMBLE,
Debt ors.
CHARLES & CYNTHI A BAKER
Debt ors.
SCOTT ANTHONY MUl R,
Debt or .
DONALD R. CLI FTON,

Debt or .
JAMES HURT,

Debt or .
BRENDA LEW S,

Debt or .

JAMES & PATRI CI A DALL,
Debt ors.
CHARLES MARBLE,
Debt or .
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BK No. 92-30767
Chapter 13
BK No. 92-30825
Chapter 13
BK No. 92-30733
Chapter 13
BK No. 92-30891
Chapter 13
BK No. 92-30882
Chapter 13
BK No. 92-30877
Chapter 13
BK No. 92-30824



SERI TA SM TH, Chapter 13

Debt or . BK No. 92-30922
DELBERT & LORETTA SHI PP, Chapter 13
Debt or s. BK No. 92-30908
MARK & DAVWN GRAHAM Chapter 13

Debt or s. BK No. 92-30906

N N N’ N’ N N N N N N N

OPI NI ON

I n each of the above reference chapter 13 cases, the pl an proposes
to pay non-di schargeabl e student | oan obligations in full while
proposi ng substantially | ess than 100%paynment on ot her unsecur ed
clainms. The chapter 13 trustee has fil ed an obj ectionin each case on
t he basis that the plans unfairly classify unsecured clains. The
guestion this Court must decide is whether a chapter 13 plan may
provi de for the separate classification andtreatnent of unsecured
clainms for student | oan debts.

The sanme i ssue was recently addressed and deci ded by t he Uni ted
St at es Bankruptcy Court for the Eastern District of Mssouri. Ina
Mermor andum Qpi ni on and Or der dat ed Novenber 18, 1992, a copy of which
is attached, Judge Schernmer sets forth a four part test to determ ne
whet her t he cl assi fication schene proposed by debtorsis unfair. Ina
wel | reasoned opi ni on, he concl udes that debtors failedto nmeet their
burden of provingthat the separate cl assification of student | oan
debts constitutes fair discrimnation and is perm ssible under 11
U.S.C. § 1322(b)(1).

The Court agrees with the reasoning and result i n Judge Scherner's



opi ni on and t herefore adopts that opinionwi th respect toall of the
above referenced cases. The Court further finds that debtors have not
nmet their burden of provingthat the separate classification of student
| oan debts is fair discrimnationandis permssibleunder 11 U. S.C
81322(b)(1). Accordingly, ITISORDEREDthat the trustee' s objection
toconfirmationin each of the cases i s SUSTAI NED and confi rmati on of
t hese plans i s DEN ED

| T1S FURTHER ORDERED t hat debt ors have t en days fromt he dat e of
this order to anend their chapter 13 pl ans or di sm ss their chapter 13

case. !

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: 12/ 2/ 92

The question of whether a chapter 13 plan may provide for the
separate classification and treatnment of unsecured clainms for child
support will be addressed in a separate opinion. |In those cases
i nvol ving both student | oan obligations and child support obligations
(Bk. No. 92-30733 and Bk. No. 92-30824), debtors need not file an
amended plan until this Court has issued its opinion on the child
support questi on.



UNI TED STATES BANKRUPTCY COURT
EASTERN DI STRI CT OF M SSOURI
EASTERN DI VI SI ON

In re
Case No. 92-44947-399

SARAH ALT SWEENEY

Chapter 13

Debt or .
In re
ELLA M WLLI AMS

Case No. 92-45083-399

Chapter 13
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JOYCE BELLE HARVEL BARNEY

Debt or .

In re

FREDERI CK E JACKSON, and
EARLYN J. JACKSON

Debt or s.
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DEBRA L M SURACA

Debt or s.

Case No. 92-45151-399

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Chapter 13
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Chapter 13

Case No. 92-45553-399

Chapter 13

Unpubl i shed



MVEMORANDUM OPI NI ON AND ORDER

| NTRODUCTI ON

The question before the Court i n each of these unrel ated cases i s
whet her a Chapter 13 pl an nay provi de for the separate cl assification
and treat ment of unsecured cl ains for student | oan debts. |n each of
cases the Chapter 13 Trustee objected to confirmati on of debtors’
Chapter 13 pl ans on the grounds that the plans unfairly classified
unsecured cl ai ns. Each pl an proposed t o pay non-di schar geabl e st udent
| oan obligations infull while proposing substantially |ess than 100%
payment on ot her unsecured cl ai ns.

JURI SDI CTI ON

This Court has jurisdiction over the subject matter of this
proceedi ng pursuant to 28 U.S. C. 88 151, 157, 1334 and Local Rul e 29 of
the United States District Court for the Eastern District of Mssouri.
The parties have stipulatedthat thisis a"core proceedi ng" whichthe
Court may hear and enter appropriate judgnents pursuant to 28 U.S.C. §
157(b) (2) (L) .

EACTS

The facts of these cases are strai ght forward and essentially
identical inall relevant aspects. In each of the cases the debtor or
debtors filed a petition for relief under Chapter 13 of the U S.
Bankruptcy Code. 11 U.S.C. 88 1301 - 1330 (the "Code"). Each debt or
or debtors filed a Chapter 13 plan proposing to pay student | oan

obligations in full while paying only 10 to 40 percent of other
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unsecured clainms. |In each case the Chapter 13 Trustee filed an
objectionto confirmation, allegingunfair classificationof unsecured
claims. Although no debtor provided testinony in explanation of
separately classifying his or her student | oan debts, the Court
concl udes that the debtors provided for the separate cl assification of
t heir student | oan cl ai ns because t hese obligations, unlike their other
unsecured cl ai ns, are non-di schargeabl e under § 1328(a)(2) and §
523(a)(8).
DI SCUSSI ON

Section 1322(b)(1) of the Code allows a Chapter 13 plan to
desi gnate a cl ass or cl asses of unsecured cl ai ns consistent with § 1122
of the Code as | ong as t he pl an does not di scrim nate unfairly agai nst
any such designated cl asses. Thus, a Chapter 13 debtor nay pl ace
unsecured clains i n separate cl asses as | ong as the cl assification 1)

conplies with 8§ 1122 of the Code and 2) does not result in unfair

di scrim nation between the cl ai ns6 grouped separately. Inre Lesser,
939 F.2d 669, 671 (8th Cir. 1991).

We turn first to the requirenents of § 1122. Section 1122
specifies in relevant part that "a plan nay place a claimor an
interest in a particular class only if such claimor interest is
substantially simlar tothe other clains or i nterests of such cl ass.”
11 U.S. C. §81122(a) (1989). Thus, 8§ 1122 desi gnat es when cl ai s may be
classifiedtogether. It does not, however, state whether substantially
sim lar claims nust be placed i nthe same cl ass or whet her t hey may be
pl aced in separate classes. The Eighth Circuit, however, has

consi dered thisissue and held that simlar clains my be classified
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separat el y because nothing i nthe Code "prohibit[s] the placenent of

substantially simlar clainsindifferent classes.” Hanson v. First

Bank of South Dakota, N.A., 828 F. 2d 1310, 1313 (8th Cir. 1987). In

addition, to conclude that 8§ 1122 prohi bits Chapter 13 plan from
cl assi fyi ng student | oan obl i gati ons separately fromot her unsecured
cl ai ms woul d conflict with the plainlanguage of § 1322(b)(1). Section
1322(b) (1) clearly states that a Chapter 13 pl an nay "desi gnate ...
cl asses of unsecured clains.” Therefore, the separate classification
of debtors' unsecured student |oan debts does not violate § 1122.
Havi ng det erm ned t hat Chapter 13 pl an nay separately classify
student | oan debts, the Court must next determ ne whether such
classificationresults inunfair discrimnation between student | oans
and ot her unsecured clains. Section 1322(b)(1) prohibits unfair
di scri mi nati on bet ween cl asses of unsecured clains. Wil e the Code
does not define what constitutes unfair discrimnationwthinthe
meani ng of 8 1322(b) (1), courts have devel oped a four part test to
det ermi ne whet her a proposed cl assification schenme is unfair. 1In
determ ning the fairness of separate classes, courts have considered:

(1) Whet her the discrim nation has a reasonabl e
basi s;

(2) VWhether the debtor can carry out a plan
wi t hout such discrimnation;

(3) Whet her such di scrimnationis proposedin
good faith; and

(4) The treatnment of the class discrimnated
agai nst .

Inre Storberg, 94 B. R 144, 146 (Bankr. D.Mnn. 1988) citing, Inre




Dziedzic, 9 B.R 424, 427 (Bankr. S.D. Tex. 1981).2 The burdenis onthe
debtor to prove that the classificationis not discrimnatory. Inre
Foreman, 136 B. R 532, 534 (Bankr. S.D.lowa 1992).

1. Reasonabl e Basis for Discrimnation

The first el ement of this test is whether a reasonabl e basis
existstojustify thediscrimnation. Prior tothe amendnentsto §
1328(a)(2)3, Courts heldthat the possi bl e non-dischargeability of a
student |l oanin a Chapter 7 case did not provi de a reasonabl e basi s for
the different treatnment of that | oan fromobligations due other
unsecured creditors for the purposes of a Chapter 13 plan. Inre

Cronk, 131 B.R 710, 712 (Bankr. S.D.l1owa 1990); Inre Furlow, 70 B.R

973 (Bankr. E. D.Pa. 1987); Inre Lawson, 93 B.R. 979 (Bankr. N.D.I11.

1988) (discrimnationthat benefits only a creditor without benefit to

t he debtor i s unreasonabl e and thus unfair). The fact that student

2The Eighth Circuit in In re Leser, 939 F.2d 669 (8th Cir. 1991)
referred to, but did not base its decision on this four point test.

3The Anmendnments to 8§ 1328(a)(2) provided that student |oans in
Chapter 13 cases filed after Novenber 5, 1990, woul d be di schargeabl e
only if the requirenments of 8 523(a)(8) were net. Section 523(a)(8)
provi des that "[a] discharge under 8727, 1141, 1228(a), 1228(b), or
1328(b) of this title does not discharge an individual debtor from
any debt --
(8) for an educational benefit overpayment or |oan made,
insured or guaranteed by a governnental unit, or nade under any
program funded in whole or in part by a governnental unit or
nonprofit institution, or for an obligation to repay funds
received as an educational benefit, schol arship or stipend,
unl ess --
(A) such loan, . . . first became due nore than 7 years
(exclusive of any applicable suspension of the repaynment
period) before the date of the filing of the petition; or
(B) excepting such debt from di scharge under this
paragraph wi Il inpose an undue hardship on the debtor and
the debtor's dependents;
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| oan obl i gati ons are now non-di schargeabl e i n a Chapter 13 case unl ess
ei t her provision of 8§ 523(a)(8) is nmet, has been heldinour circuit to
be an i nsufficient basis for favoring student | oan creditors over ot her

unsecured creditors. See, Inre Tucker, 130 B.R 71 (Bankr. S.D.|owa

1991); In re Scheiber, 129 B.R 604 (Bankr. D. M nn. 1991); Inre

Saulter, 133 B. R 148 (Bankr. WD. Mb. 1991). One court expl ai ned t he
unfairness in allow ng non-di schargeability as a rationale for
di scrim nation by statingthat permttingclassificationonthis basis
al one enabl es the debtor "to exit bankruptcy free of student |oan
liability at the expense of ot her unsecured creditors. In essence.

. [the debtor] shifts the student | oan non-di schargeability burden from
hersel f onto her general unsecured creditors.” Saulter, 133 B.R at
149. InSaulter, Chief Judge Koger concluded that sucharationaleis
not a reasonable basis for discrimnatory treatnment. Thus, to
establish arational basis for discrimnatinginfavor of student | oan
obl i gati ons a debt or nust showt hat there i s sone reasonabl e basi s for
t he di scrim nation beyond the fact that the student | oan obligationis
non- di schar geabl e.

Debtors bringtothe Court's attentionthe fact that the Ei ghth
Circuit recently upheld confirmation of a Chapter 13 plan which
separ atel y cl assi fi ed non-di schargeabl e chi | d support obligations from
ot her unsecured obligations. Debtors maintainthetreatnent of non-
di schargeabl e child support obligations in Leser supports their
position that non-di schargeabl e student | oans may al so be separately
classifiedand gi ven favorabl e pl an treat nent. However, the persuasive

factor for the Eighth Circuit, and the bankruptcy court fromwhich the
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Eighth Circuit adopted its rationale for allow ng separate
classificationof childsupport clains, was not the fact that the child
support obligations were non-di schargeabl e, but rather was the
overwhel m ng public policy infavor of providing support for children.

Leser, 939 F.2d at 672; citing, In re Storberqg, 94 B.R 144, 147

(Bankr. D.M nn. 1988).

I n St orberg, Chief Judge Kressel expl ai ned that the public policy
favori ng paynment of child support obligations was clearly nmanifestedin
t he nuner ous state and federal statutes which provide speci al treatnment
for the collection of child support obligations. Judge Kressel
identifiedseveral Mnnesota statutes providing speci al procedures for
obt ai ni ng support judgnents and enforcing or col |l ecting support awards.
M ssouri statutes contain simlar provisions favoring paynent of child
support. Seee.g. Mo. Ann. Stat. 88 454. 010 - 454. 360 ( Vernon 1896)
(Supp. 1992) (Reci procal Enforcenent of Support Law); 8§ 454.400 (Child
Support, Enforcement by State); and 8§ 525.030 (wages subject to
garni shnment for child support).

Simlarly, the Bankruptcy Code contains certain provisions
specially favoring child support clai mnts. For exanple, the Code
nmakes chi | d support obligations non-di schargeabl e (8 523(a)(5)), and
excepts fromthe automati c stay coll ecti on of child support obligations
fromproperty that is not property of the estate. See, 11 U.S.C. §
362(b)(2). There are, however, no anal ogous state or federal statues
evi denci ng such a strong public policy in favor of the paynent of
student | oan obligations. Wile Congress has anended § 1328(a)(2) to

make st udent | oans general | y non-di schargeabl e i n a Chapter 13 case,
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t hi s provi sion al one does not evi dence a position as favored in public

policy asis the paynment of child support obligations. Inre Scheiber,

129 B. R. 604, 606 (Bankr. D.M nn. 1991). Therefore, unlike child
support clains, sone additional rationaleis necessary to justify
separate classification of student |oan obligations.

2. Can Debtors carry out their Plans wi thout the Discrimnmnation

The Eighth Circuit and t he bankruptcy courts whi ch addressed
separate classification of child support clainms allowed the
discrimnationinfavor of child support clai mants because, inlight of
t he public policy favoring paynent of child support, they coul d not
concei ve of confirm ng a Chapter 13 pl an which di d not provide for
payment in full of such obligations. As a practical matter then,
separate classification hadto be pernmttedto enabl e debtors to pay
chil d support claims infull unless the debtors were abl e to pay all
unsecured claims in full.

Wth respect to student | oan obligations, however, public policy
does not dictate full payment of such debts during thelife of the
pl an. Thus, there is nothing to stop a debtor fromcarrying out a
Chapter 13 pl an wi t hout separate cl assification of these clains. The
debt or need only formul ate a pl an whi ch pays student | oan debts pro
rata wi th ot her unsecured creditors duringthelife of the plan and as
continuing obligationthereafter. Alternatively, the debtor may treat
t he student |oan obligation as a long term i ndebtedness under
81322(b) (5), curing arrearages wi thin areasonabl e tinme and thereafter
mai nt ai ni ng regul ar paynments. Wil e such plantreatment may result in

t he debtor emerging fromhis Chapter 13 plan with a continuing
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obl i gati on whi ch may i npede the debtor's fresh financi al start,* such
an inmposition my be theresult envisioned by Congress i n anendi ng §
1328(a) (2) to nmake student | oans non-di schargeabl e i n a Chapter 13 case
unl ess t he debt or can denonstrate t he debt shoul d be di schar geabl e
under either provision of 8 523(a)(8). Absent a show ng that
di scrimnatory treatnent i s necessary for the debtor to conplete his
Chapter 13 pl an, separate cl assification of student | oan and gener al
unsecur ed obligations cannot be permtted under the Bankruptcy Code.

CONCLUSI ON

Based upon t he foregoi ng di scussi on of two of the four prongs of
t he St orberg anal ysis, the Court concl udes t hat the debtors have not
nmet t heir burden of provingthat the separate classification of student
| oan debts in the instant cases is fair discrimnation and is
perm ssi bl e under § 1322(b)(1)°% Accordingly,

| T1SORDEREDt hat Trustee's objectionto confirmationin each of
t he above cases i s SUSTAI NED and confirmati on of these plan i s DEN ED.

| T1S FURTHER ORDERED t hat debt ors have 10 days fromt he dat e of
this Qpi nion and Order to anend their Chapter 13 plans or dism ss their

Chapter 13 case.

“The Court notes that while one of the goals of bankruptcy is to
provide the debtor with a fresh start, bankruptcy also offers
creditors fair treatnent of their clains. Local Loan Co. v. Hunt,
292 U. S. 234 (1934).

Debtors in the instant proceedings have failed to neet their
burden of proof under the first two elements of the Storberg test.
Accordingly, the Court does inquire into the third and fourth points.

13



/'s/ BARRY S. SCHERMER

United States Bankruptcy Judge

Dat ed: Novenmber 18, 1992

Copy mmi |l ed to:

John V. LaBarge, Jr.
Chapter 13 Trustee
P. O. Box 3876

Ki r kwood, MO 63122

Terri Wei k

Attorney for Debtors
317 N. 11th Street
Suite 900

St. Louis, MO 63101

M. & Ms. Frank M suraca
16 McNutty Drive
Fl ori ssant, MO 63031

M. & Ms. Frederick Jackson
2535 Kentl and Dr.
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Brent wood MO 63144

Ms. Ella M WIIlianms
5560 Hebert St, #A
St. Louis, MO 63120-1634

T. J. Mullin

Attorney for Debtors

111 South Bem ston, Suite 226
Cl ayton, MO 63105

Ms. Ethel Mae Davi s
5531 A. Pl over
St. Louis, MO 63120

Ms. Joyce Belle Harvell
444 N. Sarah
St. Louis, MO 63108

Ms. Clarice Morris Groves
4467 A Arco
St. Louis, MO 63110
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Joseph S. Rosent hal
Attorney for Debtor

10265 St. Charl es Rock Road
St. Ann, MO 63074

Ms. Sarah Alt-Sweeney
3860 Hunphrey
St. Louis, MO 63116

Office of the United States Trustee

815 AOive Street - Suite 320-324
St. Louis, Mssouri 63101
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